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ABSTRACT

DECEPTION IN ADVERTISING:
A CONTENT ANALYSIS OF THE LEGAL PARAMETERS OF DECEPTION

E. Carla Mitchell
Old Dominion University, 2002
Director, Earl D. Honeycutt, Jr.

One of the primary attributes of a free market economy is the uninhibited flow of truthful
information regarding the goods and services available in the marketplace (Azcuenaga 1995).
This free flow of information, in the form of advertising, enhances market performance by
informing consumers and enabling firms to compete equitably based on the attributes of their
offerings. Studies reveal that, for the vast majority of marketing managers, the regulatory
environment serves as the primary influence in advertising strategy development and decision-
making (Davis 1994). However, in their theory development, behavioral researchers often
ignore the legal aspects promulgated by the FTC. Furthermore, ambiguity in the FTC’s
guidelines regarding deception in advertising continues to impede advertisers in their ability to
reduce the possibility of potentially deceptive advertising claims (Owen and Plyler 1991; Preston
1992; Davis 1994). Such ambiguity can cause potentially deceptive advertising claims to be
presented by marketing mangers even though these managers believe that they are in full
compliance with the law.

A review of the marketing literature reveals two apparent gaps that this study seeks to fill.
These two gaps are: (1) research regarding deceptive advertising has been narrowly focused and
(2) no comprehensive case research detailing recent FTC decisions exists in the marketing
literature. This study addresses the first gap in the literature by analyzing the legal parameters

associated with multiple dimensions of deception in advertising. This research addresses the
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second gap in the literature by conducting a comprehensive analysis of recent FTC decisions
rendered.

The complete set of 299 administrative decisions, recorded in published volumes of
Federal Trade Commission Decisions from 1990 through 1998, was examined. Using content
analysis methodology, a number of the legal parameters involved in FTC decisions were
analyzed. The results of this analysis revealed: (1) that, when faced with FTC litigation, the vast
majority of advertisers enter into consent agreements (choose not to defend themselves); (2) that
certain types of implied claims (Preston 1977) vary (a) according to the type of internal evidence
ﬁresented by the FTC, and (b) according to the industry category included; and (3) that the
severity of FTC orders varies (a) according to the existence of multiple implied claims, and (b)
according to the type of industry involved.

This study has expanded the existing research by providing insight regarding the legal
parameters associated with three dimensions of deception in advertising: (1) evidence of
deception; (2) implied advertising claims; and (3) regulatory predictability. Based on the

research findings, this study offers an updated typology of relevant implied claims.
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DECEPTION IN ADVERTISING:
A CONTENT ANALYSIS OF THE LEGAL PARAMETERS OF
DECEPTION

CHAPTER ONE: INTRODUCTION AND PURPOSE OF STUDY

Advertisements contain the only truth to be relied on in a newspaper.
- Thomas Jefferson
Advertising is legalized lying.
- HG. Wells
INTRODUCTION

One of the primary attributes of a free market economy is the uninhibited flow of truthful
information regarding the goods and services available in the marketplace (Azcuenaga 1995).
According to the U.S. Supreme Court: “the free flow of commercial information is indispensable
to the proper allocation of resources in a free enterprise system because it informs the numerous
private decisions that drive the system” (Virginia State Board of Pharmacy v. Virginia Citizens
Consumer Council, Inc. 1976, at 765). This free flow of information, in the form of advertising,
enhances market performance by informing consumers and enabling firms to compete equitably
based on the attributes of their offerings. Also, the uninhibited flow of information in the
marketplace advances the diffusion of innovation, and thereby, enhances the innovative activity of
firms. Advertising greatly impacts consumers’ lives by providing essential information to assist in
the evaluation of goods and services in the purchase decision-making process (Davis 1994).
Hence, advertising that provides truthful detailed product information as well as advertising that
discourages detrimental behavior (drug use, drunk driving, etc.) enhances market performance

(Attas 1999; Azcuenaga 1995). Through the free flow of information, it is believed that
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unwanted products will cease to exist in the marketplace, and prices will stabilize (Attas 1999;
Azcuenaga 1995; Davis 1994).

Consequently, misleading, deceptive and/or false advertising claims, which infiltrate the market
with imperfect information, can result in misinformed purchase decisions often to the detriment of
reasonable consumers. By violating the principle of free flow of truthful information, deception'
in advertising inhibits the consumer’s ability to make informed purchase decisions, and adversely
affects market performance (Azcuenaga 1995; Davis 1994). Market forces will usually correct
for consumer dissatisfaction in certain categories of products, provided that the ordinary
consumer is able to evaluate the products’ performance. For instance, products whose attributes
fail to meet consumer expectations will suffer in the long run from lack of repeat purchases.
However, for many types of products, such as medical devices, nonprescription drugs, and fire
safety, assessment of product performance by ordinary consumers is difficult, and thus, consumer
dissatisfaction cannot be corrected by market forces alone. Therefore, government regulation of
deception in advertising enhances market performance since regulations protect the free flow of
truthful information in the marketplace and increase the consumer’s ability to make informed

purchase decisions (Azcuenaga 1995).

THE REGULATORY ENVIRONMENT AND ADVERTISING

The Federal Trade Commission (FTC) is the only federal agency that possesses legal
jurisdiction over consumer protection as well as protection of competition for sectors of the US
economy. Even though the Federal Trade Commission was created by Congress in 1914 as an
antidote for antitrust litigation and dissatisfaction with the Sherman Anti-Trust Law; nonetheless,

it was given authority under Section 5(a) of the Federal Trade Commission Act to prohibit
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“unfair methods of competition in commerce.” As a result, the FTC has sought to enforce
honesty in competition (Alexander 1967; Cohen 1974). Furthermore, the Wheeler-Lea Act of
1938 amended Section 5 and increased the FTC’s authority to include the elimination of “unfair or
deceptive acts or practices in commerce” (Cohen 1974, p. 8). Hence, the critical statement of
Section 5(a) of the Federal Trade Commission Act reads as follows:

“Unfair methods of competition in or affecting commerce, and unfair or deceptive
acts or practices in or affecting commerce, are declared unlawful.” (15 U.S.C. 45 (a)(1))

More specifically, pursuant to the Federal Trade Commission (1983), all deceptive advertising
litigation includes the following three elements:

(1) there is a representation, omission, or practice that is likely to mislead the cohsumer;

(2) the consumer acts reasonably under the circumstances; and

(3) the representation, omission, or practice is material.

These three elements constitute the regulatory definition of deception in advertising, and each of
these elements is further detailed in the second chapter of this study.

For the fiscal year end 2002, the FTC’s budgeted resources for identifying and preventing
deceptive advertising in the marketplace exceeds $ 82 million annually (FTC 2001). The legal
system in the United States recognizes that advertising plays a crucial and indispensable role in
ensuring that consumers possess the ability to make informed purchase decisions based on
information which they receive via advertisements concerning products and services. The ruling
issued by the Court of Appeals for the Seventh Circuit in Kraft, Inc. v. FTC (1993) states that the

Commission may utilize its own “reasoned analysis” in determining the context of an advertising
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claim. This ruling illustrates the extensiveness of the Federal Trade Commission’s discretion in

deciding whether an advertisement is deceptive.

STATEMENT OF THE PROBLEM

The issue of deceptiveness in advertising is far from new. That is, claims made over a hundred
years ago concerning the attributes of such products as medicinal remedies were, according to
today’s standards, beyond deceitful. On the surface, the issue of deception in advertising would
appear to be clear-cut. Deceptive advertising is only economically beneficial to the business
enterprise that is not concerned with the repeat customer (Dillon 1973). Hence, advertisers need
only follow governmental regulations regarding deceptive a(iverti‘sing in order to avoid problems.
However, as the literature reveals, not only the issue, but even the definition of deception in
advertising is in reality quite far from clear. For example, advertisements make both explicit
(literal statements) and implicit (implied representations) claims (Preston 1994). Because explicit
or express claims are literal statements, deception in explicit claims is usually easily determined.
However, because implicit claims are more a function of the consumer’s cognitive structure,
deception in implicit claims is more difficult for consumers, advertisers, and/or regulators to
assess.

Since express claims unequivocally state the representation made, the actual claim itself
establishes the meaning (Coca-Cola v. Tropicana Products, Inc 1982). In other words, unlike
cases involving implied claims, when an express claim can be shown to be literally false then
consumer reaction to the claim is usually not an issue. Conversely, implied claims range on a

continuum (Figure 1) from those that are “virtually synonymous with an express claim” to those
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that use “language that relatively few consumers would interpret as making a particular

representation” (Thompson Medical Co. 1984).

FIGURE 1
Continuum of Implicit Advertising Claims

Continuum of Implied Representation(s) made in an Advertising Claim

\ J

No Implied Virtually a Literal Statement
Representation / Synonymous with an
Exists Express Claim

Implied claims, as opposed to literal statements, refer to claims that convey false impressions
and/or are misleading in context. Hence, the FTC’s assessment of whether an implied claim is
made by the advertiser must begin with the advertisement itself. In determining deception in
implicit claims, the FTC examines the advertisement as a whole (not isolated excerpts) in order to
assess the “net general impression™ conveyed to the consumer by the advertisément (FTC 1983).
Examination of certain factors: such as the placement of various phrases in the ad; the nature of
the representation made; and the nature of the transaction; assist the FTC in determining the
meaning derived from an implied claim (FTC 1983). When the FTC concludes with confidence
through a surface examination of the ad that there is an implied false claim, then an examination of

the ad will be sufficient (FTC 1983). That is, the FTC will rely on its own reasoned analysis and
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interpretation in deciding whether the implied claim is deceptive. However, in cases where a
surface examination of the ad is insufficient to determine the existence of an implicit claim, then
the FTC will refer to extrinsic (external) evidence in order to determine if a reasonable consumer
would reach the implied claim (FTC 1983). Examples of extrinsic evidence include the testimony
of expert witnesses, generally accepted principles of marketing, dictionary definitions, market
research studies, consumer surveys or any other reliable evidence of consumer (behavioral)
interpretation. A more detailed discussion of extrinsic evidence, the nature of implications, and a
typology of implied claims is offered later in this study.

Under the current regulatory standards, an implied advertising claim may be found to be
deceptive by the FTC in cases where no intent to deceive exists on the part of the advertiser. The
legal boundaries for deception, as well as the scope of the FTC’s authority, remain broad.
According to the FTC’s most recent Policy Statement on Deception (1983), an advertising claim
can be deemed deceptive according to its likelihood to mislead, and hence, proof that consumers
were actually deceived is not required. The FTC uses deceptiveness as the legal criterion, and
hence, from a regulatory perspective, deceptiveness is a separate and distinct concept from
deception (Richards 1990; Wright 1995). According to the legal boundaries, deceptiveness exists
when an advertising claim possesses the capacity to deceive, and proof of actual deception is not
necessary (Richards 1990; Wright 1995). Therefore, since implied claims are a function of
consumer perception and because neither mtent nor actual deception is a necessary prerequisite
for an FTC ruling of deception, marketing managers need to be knowledgeable regarding the
regulatory boundaries of deception in advertising. However, due to the lack of consistency as

well as the ambiguity inherent in the FTC’s guidelines regarding deception in advertising, ensuring
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that an advertising message meets legal standards can be difficult for marketing managers (Owen

and Plyler 1991; Preston 1992; Davis 1994).

PURPOSE AND OBJECTIVES OF THIS STUDY

Studies reveal that, for the vast majority of marketing managers, the regulatory environment
serves as the primary influence in advertising strategy development and decision-making (Davis
1994). While the goal of the FTC is to detect deceptive claims in advertising, the goal of
behavioral researchers is to determine why advertising claims deceive (Richards 1990). Thereby,
in their theory development, behavioral researchers often ignore the legal aspects promulgated by
the FTC. The FTC’s scrutiny of implied claims and the FTC’s use of external evidence to prove
deception in implied claims has steadily increased (Owen and Plyler 1991). However, ambiguity
in the FTC’s guidelines regarding deception in advertising continues to impede advertisers in their
ability to reduce the possibility of potentially deceptive advertising claims (Owen and Plyler 1991;
Preston 1992; Davis 1994). For instance, the FTC has never issued official guidelines that
articulate the proper use of evidence in deceptive advertising cases. Such ambiguity can cause
potentially deceptive advertising claims to be presented by marketing mangers even though these
managers believe that they are in full compliance with the law.

The purpose of this study, therefore, is to gain insight into the regulatory predictability of
deception in advertising through a comprehensive analysis of the legal parameters involved in
FTC decisions, including the FTC’s methodology for interpreting implied advertising claims. A
primary goal of this study is to gain a clearer understanding of how to identify and iﬁterpret
deception in advertising. The goals of this study include seeking answers to the following

research questions: (1) What types of evidence does the Commission use to prove deception in
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FTC decisions rendered? (2) What types of evidence do respondents (advertisers) offer as defense
against FTC allegations? (3) What types of methodology does the FTC use most often in the
interpretation of implied advertising claims? (4) Is there a relationship between the type of implied
claim and the type of FTC order rendered? (5) Is there a relationship between the type of
advertising media involved and the type of FTC order cited? and (6) Is there a relationship
between the type of industry involved and the type of FTC order rendered?

There are four objectives of this study. The first objective is to identify the legal parameters of
deception in advertising by examining the frequency and the types of evidence used by both the
Commission and the advertiser (respondent) in FTC decisions rendered. This study will be
operationalized by conducting a content analysis of the data gathered through an examination of
the decisions rendered by the Federal Trade Commission from 1990 through 1998. The second
objective of this study is to identify the FTC’s methods of ad interpretation for implied claims
based upon the information provided in the FTC’s decisions and relying on a typology of implied
claims developed in the literature. The third objective of this study is to determine regulatory
predictability regarding deception in advertising based on factors inherent in each case such as the
type of industry involved, the type of implied claim, and the type of external evidence used. The
fourth, and final, objective of this study is to develop an empirically supported model to assist
marketing managers in: (1) identifying potentially deceptive advertising claims, (2) preventing
deception in advertising claims, and (3) defending against FTC litigation.

Given that the FTC has failed to define and articulate detailed, objective guidelines regarding
the Commission’s methods of advertising claim interpretation, a comprehensive analysis of FTC
decisions rendered is the best method available to attain an accurate understanding of the legal

boundaries of deception. Researchers and marketing managers must comprehend the legal
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boundaries of deception in advertising since “the game is always played” in the regulatory arena

(Richards 1988; Preston 1982, cited in Richards 1988, p. 6)

CONTRIBUTIONS TO MARKETING THEORY AND PRACTICE

Gardner (1975) argues that the Federal Trade Commission (FTC) “nor anyone else” appears
to possess a clear understanding of deceptive advertising as based on any theoretical model
supported by reliable research. The study of regulation in advertising has implications for
mafketing managers, public policy makers, behavioral researchers, and consumers. Owen and
Plyler (1991, p.7) argue that “there is still a dearth of information about how the Commission
intérprets an advertisement.” Furthermore, the use of detailed, objective, formal guidelines for
interpreting and identifying deception in advertising can assist marketing mangers in identifying
potentially deceptive advertising claims (Owen and Plyler 1991; Davis 1994). However, since the
FTC has failed to issue such detailed guidelines, a comprehensive examination of decisions
rendered can assist marketing managers in understanding the legal boundaries of deception and

can provide a model to reduce the incidence of potentially deceptive advertising claims.

THE RELEVANCY OF THE TOPIC OF DECEPTION IN ADVERTISING

Gardner (1975, p. 46) states: “It is also apparent that as advertisers learn more about
deception, they will learn more about the process by which consumers process advertising
information.” That is, an understanding of the methods by which consumers process advertising
information will lead, not only to fewer deceptive advertisements, but to more effective
advertising practices as well (Gardner 1975). Advertising expenditures in the U.S. exceed $ 60

billion annually (Advertising Age 2000). As this dissertation will demonstrate, the disciplines of
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marketing, consumer behavior, public policy, and business ethics are each affected by the issues
associated with deception in advertising. For instance, Davis (1994) finds that legal
considerations, rather than ethical considerations, serve as the primary influence for the vast
majority of marketing managers in their advertising strategy development and decision making.

The study of regulation in advertising is an area of importance for marketing managers. An
investigation by the FTC can be initiated in response to letters of complaint from consumers or
businesses, Congressional inquiries, or articles on consumer or economic issues. The FTC can
initiate enforcement action following its initial investigation if the Commission finds a “reason to
believe™ that a violation of the law has occurred. The FTC can enforce consufner protection law
through both administrative and judicial processes. When there exists a reason to believe that a
violation of law has occurred, the Commission may issue a complaint detailing its charges. If the
advertiser (respondent) decides to settle the charges, it may agree to voluntary compliance by
entering into a consent order with the Commission. In a consent order, the advertiser need not
admit any violation of the law; however, the advertiser must agree to cease the disputed
advertising practice outlined in the FTC’s complaint and waive all right to judicial review. When
the advertiser decides to contest the charges, the FTC will issue an administrative complaint. An
administrative complaint results in a formal proceeding adjudicated by an administrative law
judge. An administrative complaint is similar to a court trial where testimony, evidence, and
witnesses are presented on behalf of both the advertiser (respondent) and the FTC.

If the initial decision rendered by the administrative law judge finds that a violation of law has
occurred, the FTC can issue a cease and desist order, consumer redress, corrective advertising, or
other appropriate injunctive relief. An initial decision rendered by an administrative law judge can

be appealed to the full Commission. Final decisions rendered by the Commission can be appealed
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to the U.S. Court of Appeals and finally to the U.S. Supreme Court. Violation of FTC orders can
result in civil penalties up to $ 11,000 per violation, mandatory injunctions, and further equitable
relief. Finally, the FTC can issue Trade Regulation Rules if evidence of unfair or deceptive acts or
practices is found on an industry-wide basis. These rules have the force of law, and the
Commission can assess civil penalties up to $ 11,000 per violation. |
According to the decisions rendered in recent court cases, the consequences of adjudication
can be quite costly and extremely time consuming for the advertiser. Specifically, cases
adjudicated under the Federal Trade Commission Act may result in injunctive relief in the form
of: cease and desist orders, imposed orders of affirmative disclosure, orders of consumer redress,
corrective advertising orders, and/or stringent record keeping requirements that may extend up to
ten years. Additionally, cases litigated under Section 43(a) of the Lanham Trademark Act are
subject to damages due to lost sales for competitors as well as injunctive relief for false
advertising practices. Thus, the results of litigation can be quite costly to the advertiser in many
ways. Cease and desist orders require the removal of advertisements, to which the firm has often
devoted a great deal of its resources. Corrective advertisements imposed as a result of litigation
can result in negative goodwill for the particular advertiser. Also, stringent record keeping
requirements can be costly, and the costs associated with defending such litigation are high. That
is, the development of extrinsic evidence such as consumer surveys and expert witness testimony
are costly dcfense mechanisms for the firm. One of the most costly remedies for advertisers is an
order by the FTC for consumer redress. In essence, as a mandatory injunction (as opposed to a
mere cease and desist order), consumer redress can range from an order directing replacement of
products to the issuance of full refunds. Consumer redress can and does cost advertisers millions.

For instance, in 1999, American TelNet, one of the largest providers of audio entertainment
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services, agreed to provide over $39 million in redress to consumers for failing to properly

disclose price information in advertising its 900-number services.

ORGANIZATION OF THIS DISSERTATION

A discussion of the legislative background as well as a review of the relevant theoretical and
empirical literature is provided in chapter two. Chapter two includes research questions and the
formal hypotheses development. Chapter three details the research methodology employed in this
study. Proposed data collection and analyses are also included in chapter three. Analyses of the
data collected and the results of the hypotheses tested are presented in chapter four. Finally,
chapter five discusses the relevant findings of this study, the limitations, conclusions, and

implications and recommendations for future research.

" In the literature, the terms “deceptive” and “false” are often used interchangeably in regard to advertising claims.
However, the term “false” by definition refers to claims that are explicitly or literally false. It is quite possible for
an advertising claim to be explicitly true, and yet produce or imply false meanings (Preston 1994). Also, the term
“misleading advertising” is sometimes used in the literature, and the term “misleading” is often quoted in the
literature by researchers, as well as by the Federal Trade Commission, as being a critical component of the
definition of deception in advertising. Since the legal criterion is deceptiveness, not falsity, for purposes of this
discussion, the term “deceptive advertising” is used.
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CHAPTER TWO: LEGISLATIVE BACKGROUND AND LITERATURE REVIEW

It is worth recognizing that the advertising man in some respects is as much a brain alterer as is
the brain surgeon, but his tools and instruments are different.

- Advertising Age (1957)

Chapter two begins with a brief explanation of the legislative background regarding
deceptive advertising by discussing Federal Trade Commission policy related to this topic. Both
the significant role and the visibility of advertising in the US economy cause it to be a prime
focus of government regulation (Abernethy and Franke 1998). In that the empirical analyses
included in this study are based on the elements involved in recent decisions rendered by the
FTC, a discussion of the legislative policy is paramount to an understanding of the legal
parameters of deceptive advertising.

An analysis of the literature reveals that there are numerous aspects associated with the topic
of deception in advertising. In order to organize the many sub-areas associated with this topic,
chapter two provides a classification scheme that separates the relevant deceptive advertising
literature into six categories (Exhibit 1, Tables A-F). The literature is then discussed according
to its placement in this classification scheme. Lastly, chapter two discusses hypotheses
development, and relationships between the hypotheses included in this study and the existing

literature are detailed.

LEGISLATIVE BACKGROUND

Government regulation of advertising may be viewed in positive light since such oversight
protects the free flow of truthful information in the marketplace and enhances the consumer’s

ability to make informed purchase decisions (Azcuenaga 1995). The Federal Trade Commission
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is the only federal agency that possesses legal jurisdiction over consumer protection, as well as
protection of competition, for sectors of the US economy. Even though the Federal Trade
Commission (FTC) was created by Congress in 1914 as an antidote for antitrust litigation and
dissatisfactior; with the Sherman Anti-Trust Law; nonetheless, it was given authority under
Section 5(a) of the Federal Trade Commission Act to prohibit “unfair methods of competition in
commerce.” As a result, the FTC has sought to enforce honesty in competition (Alexander 1967;
Cohen 1974). The Wheeler-Lea Act of 1938 amended Section 5 and increased the FTC’s
authority to include the elimination of “unfair or deceptive actions or practices in commerce”
(Cohen 1974, p. 8). Hence, the critical statement of Section 5(a) of the Federal Trade
Commission Act reads as follows:
“Unfair methods of competition in or affecting commerce, and unfair or deceptive
acts or practices in or affecting commerce, are declared unlawful.” (15 U.S.C. 45 (a)(1))

The task of the FTC is to protect the public interest by eliminating unfair trade practices
before there is injury to the public, in whole or in part (Richards and Preston 1992). From its
inception until 1972, the FTC mainly devoted its energy to the elimination of advertising
claims/practices that were deemed to be deceptive. However, in 1972, the Supreme Court
concluded that the consumer, the merchant, and the manufacturer should each be protected from
“unfair” trade practices as well as deceptive trade practices (FTC v. Sperry & Hutchinson Co
(1972); Cohen 1974).  This decision reinforced the FTC’s authority; and resulted in the
Commission’s ability to eliminate a trade/advertising practice based on its “unfairness” to
consumers, without having to prove deception. According to the Supreme Court, unfairness to

consumers, unlike deception, may stretch beyond questions of fact and include public values.
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Originally, the Commission had the authority to eliminate a trade practice based on its
“capacity or tendency” to deceive (Sears, Roebuck & Co. v. FTC 1919). In 1983, the capacity
or tendency to deceive standard was changed to “likely” to deceive (Cliffdale Associates, Inc.
1984). The rewording under this decision requires that the FTC attain a higher standard of proof
when determining deception. However, the Commission’s standards for eliminating deceptive
advertisements do not require proof of intent on behalf of the advertiser (FTC v. Balme 1928).
Cases where it can be proven that the advertiser possessed knowledge or intent of the falsity of
the claim are categorized by the FTC as advertising fraud. Also, the Commission’s standards
may apply to cases where consumer behavior in general, as opposed solely to consumer
purchasing behavior, is likely to be affected by a deceptive advertising claim (Bockenstette v.
FTC 1943).

An advertising claim may be regulated “where omitted information leads to deceptivenes‘s”
(FTC v. Royal Milling Co. 1932; Richards and Preston 1992, p. 47). Disclosure requirements
refer to the proverbial “small print” often used by advertisers to offset deception in an
advertisement via the inclusion of qualifying information. Where the deceptive statement is
more noticeable than the disclosure, whether intentionally or unintentionally, then the
advertisement may still be deemed to be deceptive by the FTC (Fueroghne 1989). For example,
in Double Eagle Lubricants Inc. v. FTC (1965), the court found that disclosure information
revealing that the product was re-refined from previously used oil was insufficient to overcome a
ruling of deception. In this case, the disclosure statement revealing that the oil was re-refined
was printed on the side of the can. The trade name of the product was placed on the front of the
can, and cans were aligned on shelves such that the trade name faced the consumer. The court

ruled that the labeling practice was deceptive. While Double Eagle had made a disclosure, the
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disclosure was not sufficient to avoid a “misinformed purchase” (Fueroghne 1989). Moreover,
this ruling was determined even though Double Eagle provided witnesses who testified that the
labeling practice did not deceive them. The court stated that: “Evidence of deception is not
necessary where the exhibits themselves sufficiently demonstrate their capacity to deceive”

(Fueroghne 1989, p.48).

REGULATORY DEFINITION: THE LEGAL PARAMETERS OF DECEPTION

Paramount to understanding the literature relating to deception in advertising is an
understanding of the legal parameters of deceptive advertising. While the issue of deception in
advertising has been formalized since the creation of the Federal Trade Commission in 1914, this
issue doés not truly gain attention in the literature until the late 1960s and early 1970s. It is
during this same time period that the era of consumerism began, and the FTC became more
aggressive towards eliminating deceptive, as well as, unfair advertising practices (Wilkes and
Wilcox 1974).

The FTC’s rulings make it clear that certain elements exist in all deceptive advertising
decisions. The FTC may eliminate an advertising practice according to its likelihood to mislead
(Cliffdale Associates, Inc. 1984). More specifically, pursuant to the FTC (1983), the following
three elements undergird all deceptive advertising litigation:

(1) there is a representation, omission, or practice that is likely to mislead the consumer;
(2) the consumer acts reasonably under the circumstances; and

(3) the representation, omission, or practice is a “material” one.
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Likely to Mislead

As provided in the first legal parameter, the key issue is whether the advertising act or
practice is likely to mislead, not whether it causes actual deception. In litigation involving claims
that are literally false (express claims), the representation itself will normally be utilized by the
Commission to establish meaning (Coca-Cola v. Tropicana Products, Inc. 1982). That is, if it
can be shown that an express claim is literally false, then in most cases consumer reaction to the
claim will not be an issue with the Commission (Abbott Laboratories v. Mead Johnson & Co.
1992). In litigation involving claims which convey false impressions or are misleading in
context (implicit claims), the representation itself as well as any extrinsic evidence that
reasonable consumers reach the implied claims will be “carefully” considered by the
Commission (Johnson & Johnson Merck Consumer Pharmaceutical Co. v. SmithKline
Beecham Corp. 1992). Examples of extrinsic evidence include: consumer surveys, expert
witness testimony, copy tests, and direct consumer testimony. Also, in addition to
representations, the omission of material information that results in a misleading claim or

practice constitutes deception.

Reasonable Consumer

The second legal parameter of deception, according to the FTC, involves a representation,
omission or practice that is likely to mislead the reasonable consumer under the circumstances
(Federal Trade Commission 1983). In applying the reasonable consumer standard, the
Commission has evaluated claims based on such criteria as the perspective of the “average
listener” (Warner-Lambert 1978) and the “net impression” made upon the “general populace”

(Grolier 1978). Omission cases are no different in that the Commission analyzes the failure to
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disclose mate;ial information from the perspective of the “typical buyer” (Simeon Management
1976). When an advertising claim is aimed at a specific group, the Commission analyzes the
effect of the claim on a reasonable member of that group. According to the Supreme Court, the
“legal sophistication” of the audience to which an advertisement is directed will be considered in
determining deception (Bates v. Arizona 1977). That is, a claim will be evaluated based on the
perspective of an ordinary member of the group to which the advertisement is directed. In
general, the Commission will not pursue claims that involve obviously exaggerated information
since the reasonable consumer would not be deceived or take the claim seriously (Pfizer, Inc.
(1972)). Also, certain subjective claims involving taste, feel, and/or smell are not generally
pursued by the Commission since these types of claims are unlikely to mislead consumers acting

reasonably.

Materiality

The third legal parameter of deception is materiality. In order for deception to exist, a
representation, omission or practice must be material. In this context, materiality refers to the
advertisement’s ability to affect a consumer’s “choice of or conduct regarding a product.”
(Volkswagen of America (1982); Federal Trade Commission 1983). As a result, the concept of
materiality is not limited to a claim’s ability to affect a consumer’s purchasing behavior alone,
but includes the claim’s ability to affect a consumer’s general behavior regarding the product or
service. Consequently, materiality refers to the inclusion of information that is important to
consumers in making purchasing decisions. Representations or omissions involving health

and/or safety may be considered presumptively material by the Commission.
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The Unfairness Doctrine

The element of materiality relates to the FTC’s criteria of unfairness. The Supreme Court has
held that the consumer, the merchant, and the manufacturer should be protected from “unfair” as
well as deceptive trade practices, and that the definition of unfairness should be determined
judicially (FTC v. Sperry & Hutchinson Co (1972)). This decision strengthened the FTC’s
ability to eliminate an advertising practice based on its “unfairness” to consumers without having
to prove deception. The FTC has identified, and the Supreme Court has upheld, three standards
to be considered in prohibiting consumer unfairness:

(1) whether the advertising practice injures consumers;
(2) whether the advertising practice violates established public policy; and

(3) whether the advertising practice is unethical or unscrupulous.

Consumer injury is the first and primary focus of the FTC in prohibiting consumer unfairness.
Judicial decisions have refined the definition and criteria of the unfairness doctrine, such that
there are three tests that a consumer injury must meet in order for an advertisement to be deemed
unfair by the FTC (1980):

(1) the injury must be substantial;
(2) the injury must not be outweighed by any benefits to consumers or competition; and

(3) the injury must be one that could not have been reasonably avoided by the consumer.

The first criterion of consumer injury requires that the injury be substantial. Substantial
injury refers to monetary harm as well as to unwarranted health and safety risks. On the other
hand, subjective types of harm such as emotional impact will not generally cause an advertising
practice to be deemed unfair. Secondly, in the determination of consumer injury, the

Commission will consider whether the advertising practice is injurious in its net effects. Finally,
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the injury must be one that the consumer could not have reasonably avoided. That is, advertising
practices are required to provide consumers with the critical information to promote free and
informed consumer transactions.

The second standard identified by the FTC in prohibiting consumer unfairness relates to the
violation of established public policy. In this sense, public policy refers to such external
standards as statutes, common laws, and /or industry practice. For example, to substantiate that
an advertising practice has hindered the free and informed choice of consumers, the Commission
has referred to certain First Amendment decisions promoting consumers’ rights to receive
information. The “public policy” factor is most often utilized by the Commission in cases where
objective evidence of consumer injury is difficult to ascertain. Lastly, the third standard
identified by the FTC in prohibiting consumer unfairness relates to the unethical, immoral,
oppressive, or unscrupulous nature of an advertising practice. In that advertising practices that
are unethical or unscrupulous in nature will usually violate the Commission’s standards
regarding consumer injury and / or public policy, the FTC has never relied on this third standard

alone as a basis for finding unfairness.

REVIEW OF THE LITERATURE

The topic of deceptive advertising has been formalized since the creation of the Federal
Trade Commission in 1914. However, the issues associated with deception in advertising do not
receive attention in the literature until the late 1960s. It is during this time period of the late
1960s and early 1970s, that the era of consumerism began, and also, the FTC became more
aggressive in its regulation of deceptive advertising practices (Wilkes and Wilcox 1974). In

order to enhance the analysis of the many aspects associated with deceptive advertising; this
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study provides a classification scheme which separates the relevant literature into six general
categories (Exhibit 1, Tables A-F). The titles assigned to these six categories of literature are:
(A) Federal Trade Commission case studies, (B) Federal Trade Commission policy regarding
deception in advertising, (C) assessing deception in advertising, (D) consumer behavior and
deceptive advertising, (E) consequences of deceptive advertising and (F) corrective advertising.
These six literature categories are not intended to be presented as mutually exclusive. The
classification scheme does, however, provide a degree of structure to the numerous issues
associated with the topic of deceptive advertising and enhances the theory and hypotheses
development included in this study. The relevant literature within each category is further

detailed according to its placement in the classification scheme as follows.

Federal Trade Commission Case Studies

In the literature to date, there are twelve significant FTC case s‘;udies regarding deception in
advertising (Exhibit 1, Table A). Each of the twelve FTC case studies addresses specific
concepts, such as substantiation, the use of extrinsic evidence, or materiality. In that the
hypotheses included in this study are based on the theoretical tenets of past case studies, the
relevant concepts in each of these twelve case studies is discussed in chronological order below.

Cohen (1974) provides an explanation of the “concept of fairness™ in relation to advertising
legislation promulgated by the FTC. Cohen’s article is formulated in response to the 1972
Supreme Court case (FTC v. Sperry & Hutchinson Co., 1972) in which the Supreme Court
concluded that the FTC should protect the consumer, the merchant, and the manufacturer from
unfair as well as deceptive trade practices. Cohen identifies five criteria for determining

unfairness in advertising practices as determined by an analysis of actual cases from 1970
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through 1974: (1) the unsubstantiated claim, (2) the special audience claim, (3) the puffing
claim, (4) the subjective claim, and (5) the unconscionable claim (p. 13). The “unsubstantiated
claim” refers to an advertising claim for which the advertiser has no reasonable basis in making.
Fairness to consumers may require that the reasonable basis include valid scientific or medical
substantiation. The “special audience” claim refers to advertising claims that target or motivate
specific audiences such as children or the elderly. The “puffing claim” refers to advertising
claims that cannot be objectively disproved but equate to promises that are not likely to be
fulfilled (puffing). If an exaggerated claim can be objectively disproved, then it is considered to
be deceptive. The “subjective claim” is one that may be based on consumers’ perceptions and is
thereby difficult to evaluate objectively. Finally, the “unconscionable claim” is one that contains
elements of an unfair surprise. Cohen’s (1974) discussion of the unfairness doctrine and the

- criteria which emerged based on an analysis of FTC court cases provided practical implications
for marketers at that time.

Also utilizing case-oriented methodology, Wilkes and Wilcox (1974) provide marketing
managers with practical suggestions in response to recent FTC actions. The authors detail the
FTC’s intervention in several cases in order to outline the development of the FTC’s legal
policies. The primary conclusions offered by this study include: (1) the finding that the FTC
increasingly requires scientific substantiation and (2) the development of six responding
guidelines for the advertiser: (a) assume a truly consumer-oriented perspective, (b) adopt a
reasonable man perspective, (c) do not imply nonexistent uniqueness, (d) establish an internal,
interdisciplinary advertising screening committee, (€) establish better testing procedures, and (f)

enhance effective self-regulation (pp. 60-61).
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In the most comprehensive case-oriented study to date, Brandt and Preston (1977) analyze
3,337 case decisions rendered from 1914 through 1973. The authors include a discussion of the
types of evidence the FTC relies upon in deciding that an advertisement or sales representation
possesses the tendency to deceive. A major objective of this study is to aid marketers in
implementing strategy that increases their firm’s chances of success in litigation against the FTC.
This article examines whether the FTC relies on its own/internal definition of deception through
accumulated expertise or whether the FTC relies on outside/external sources, such as consumer
surveys and/or expert witness testimony, to determine the presence of deception in advertising.
The results of this study indicate a trend towards increased FTC use of external evidence in
determining deception in advertising; and also a trend towards increased FTC challenges of the
meaning of a sales claim to the consumer over and above what the sales claim literally states
(implied meanings). The authors suggest that marketers present strong external evidence,
including survey evidence regarding consumer perceptions and expert behavioral witness
testimony, in order to successfully defend against FTC litigation.

Preston (1977) examined the FTC’s treatment of deceptive advertising claims made by
implication (i.e., not stated literally). Preston analyzes FTC court decisions from 1970 through
1976, and identifies ten types of implications that have been labeled as deceptive by the FTC.
Through his analyses of FTC decisions, Preston develops a typology of ten types of implied
claims to aid advertisers in preventing deceptive implications in their advertising claims. Much
of the research in the 1980s and 1990s regarding implied representations and deception in
advertising is based on Preston’s (1977) typology of implied advertising claims and his research

results regarding the misleading implications of advertising claims (Grunert and Dedler 1985).
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A second article by Cohen (1980) examines specific issues surrounding advertising claim
substantiation based on the results of a review of FTC decisions rendered from 1970 through
1979. Cohen provides a history of the FTC’s substantiation program and recommends that firms
adopt an approach that manages the regulatory environment of the firm.  Cohen’s
recommendations include the dissemination of information regarding substantiation throughout
the organization and the use of consumer research to determine the meaning and substantiation
of implied claims. Also, Cohen offers questions to assist in a comprehensive evaluation of the
FTC’s substantiation program from a public policy standpoint.

Rotfeld and Preston (1981) discuss issues associated with puffery based on the results of their
analyses of FTC decisions rendered from 1971 through 1979. This article examines the issue of
puffery to reveal the inconsistencies in determining deception that can occur as a result of the
FTC’s use of empirical data versus non-empirical data. The findings indicate increased
utilization of behavioral empirical evidence by the FTC in decisions involving puffery. The
findings confirm that the use of empirical data does not necessarily provide advantages to
regulators over advertisers. Advertisers should not fail to see the potential opportunities
provided by the use of such empirical evidence. This study finds that, in cases involving puffery,
advertisers who base their defense on empirical evidence rather than non-empirical evidence,
have the best opportunity to successfully defend against FTC litigation.

A decade later, Owen and Plyler (1991) also examine the role of empirical evidence in
advertising regulation. This study uses an analysis of FTC case precedents to discuss the proper
use of extrinsic evidence in the interpretation of implied advertising claims. Owen and Plyler
(1991) provide the historical evolution of the FTC’s interpretation of advertising claims and

include discussions on the FTC’s reliance upon its own accumulated expertise versus the FTC’s
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reliance on extrinsic evidence. The authors admit that the ideas examined in their study are in
their theoretical infancy. Owen and Plyler’s (1991) study reveals that the most difficult problem
in determining deception in advertising is the interpretation of the advertising claim and/or the
interpretation of the advertising claim’s implications. The authors criticize the FTC for its lack
of formal standards for ad interpretation, and they conclude that the standards used by the FTC in
their interpretation of advertising claims are paramount to the fair and equitable regulation of
deception in advertising.

In one of the more comprehensive case studies, Preston (1992) uses content analysis to report
on erroneous expert evidence introduced in FTC deceptive advertising decisions rendered from
1970 through 1991. In this study, erroneous evidence refers to substantiating information
introduced in deceptive advertising decisions which fails to support the factual finding that it was
intended to uphold. Preston (1992) finds that, based on the knowledge of researchers and
regulators, this erroneous evidence is avoidable, since the invalidity of such evidence and its
rejection in decisions rendered, are predictable in advance This study discusses the implications
of such erroneous evidence, and suggestions for the elimination of avoidable erroneous evidence
in deceptive advertising cases are offered.

In 1995, three articles regarding the Kraft, Inc. (1991) case appear in the Journal of Public
Policy and Marketing. Jacoby and Szybillo (1995) discuss the use of consumer research in the
FTC v. Kraft, Inc. (1991) case. This study includes a review of the principal consumer surveys
used as evidence in the case, and especially, a review of the flaws of these surveys is detailed.
This study concludes that the survey approach used by the FTC in this case is flawed in
definition, wording, experimental design, and analyses. Implications of such drastic flaws in

design, as well as inconsistencies in the FTC’s decision making, are offered.
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Stewart (1995) responds to the review offered in Jacoby and Szybillo’s (1995) article, and
addresses the specific criticisms regarding survey evidence detailed there. Stewart (1995)
examines the materiality survey included in the Kraft, Inc. (1991) case, and concludes that the
survey failed to truly address the issue of materiality of the claims. Stewart (1995) also discusses
issues related to survey research and its use in litigation cases, and details the necessity of
formalized standards regarding the use of extrinsic evidence in the interpretation of implied
advertising claims.

Sudman (1995) provides comments on both the Jacoby and Szybillo (1995) and the Stewart
(1995) articles regarding the Kraft, Inc. (1991) case. Sudman (1995) concludes that, due to the
complexities associated with questionnaire design, public confidence in consumer survey
research should not be diminished by the disagreement of experts. Sudman (1995) discusses the
more general issues, of materiality, questionnaire wording, context effects, and experimental
design; and the related complexities as revealed in the previous articles regarding the Kraft, Inc.
(1991) case.

Andrews and Maronick (1995) discuss issues associated with advertising research and the use
of extrinsic evidence based on an analysis of the FTC v. Stouffer Foods (1994) case. Based on
the Stouffer Foods (1994) case, the authors review six copy testing and advertising claim
interpretation issues: (a) relative and absolute claims, (b) interpretation of multiple ad claims, (c)
control ad issues regarding application to open-ended questions, (d) control ad issues
concerning pre-existing beliefs, (€) control question issues, and (f) the processing of disclosure
information. Trade-offs in copy test development related to the six issues and an overview of
generally accepted principles for copy test evidence for FTC decision making are offered. The

results of this study indicate that the adherence to generally accepted principles for copy test
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evidence increases the relative importance of the extrinsic data in the decision making processes
of the FTC. The authors conclude that, in the operationalization of the principles for copy test
evidence, trade-offs related to the six issues identified should be given careful attention by

advertisers in order to strengthen the weight of their extrinsic data in FTC litigation.

Federal Trade Commission Policy Regarding Deception in Advertising

There are currently seven relevant articles based on FTC policy regarding deception in
advertising in the literature (Exhibit 1, Table B). Each of these seven studies provides detailed
discussions on FTC policy regarding deception in advertising. In that the theoretical tenets, as
well as the hypotheses development included in this study are based on FTC policy regarding
deceptive advertising, the relevant concepts in each of these seven articles are discussed in
chronological order below.

Millstein (1964) provides a comprehensive discussion of the FTC’s proper role in advertising,
as well as a discussion of the standard employed by the FTC in determining the meaning of an
advertisement, based upon illustrative cases to date. Millstein (1964) provides a historical detail
of the FTC’s role in advertising based on a legislative review. The FTC’s role in advertising
does not include the regulation of quantity, taste, social values and/or frequency of
advertisements. Also, the author uses illustrative cases to determine the standard employed by
the FTC in ascertaining the meaning of promises made in an advertisement. Discussions of such
advertising elements as literal truths, statements containing more than one meaning, and
subjective claims are provided. Millstein (1964) concludes with discussions surrounding the

relationship between the determination of the meaning of an advertisement and the evidence
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presented. Millstein’s (1964) suggests that the FTC trade its prosecution responsibilities for
responsibilities of adviser and coordinator to states’ attorney generals and self-regulatory groups.

Ford and Calfee (1986) provide detailed discussions of the FTC’s 1983 policy statement on
the meaning of deception and how this new statement relates to previous FTC policy. Using
illustrative cases, the authors provide detailed definitions and comprehensive applications of the
specific elements of deception: likely to mislead, reasonable consumer and materiality, as
included in the FTC’s 1983 policy statement on deception. Also, the authors discuss the
increased role of empirical evidence and consumer research as encouraged by the FTC’s 1983
policy statement, and the authors provide implications for future FTC policy and litigation
regarding deceptive advertising.

Hyman (1990) discusses the need for a single, comprehensive, unambiguous, workable
definition of deception in advertising to be used by researchers, lawyers and regulators. Hyman
(1990) proposes new definitions and guidelines for determining deception in an advertisement,
and he includes a review of the literature regarding definitions of deception in advertising.
Relying on the work of Ford and Calfee (1986), Hyman (1990) concludes that there is currently
no statutory definition of deception in advertising. The author builds upon existing works in
order to develop a proposed definition of deception in advertising that is comprehensive and
workable for researchers, lawyers, and regulators.

Richards and Preston (1992) discuss the concept of materiality as it relates to deception in
advertising. The majority of past research focuses on deceptibn, as opposed to, materiality. The
authors provide behavioral researchers with an understanding of the concept of materiality so
that they may be better able to develop measurement methods of materiality which will satisfy

the FTC’s requirements in court. The authors argue that the FTC should be required to prove

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



29

materiality, as it is currently required to prove deceptiveness. Presently, the Commission’s
presumptions of materiality cause the burden of proof of materiality to fall on the advertiser, and
the FTC has not provided any methodological guidance to aid advertisers in measuring
materiality. Richards and Preston (1992) argue for a more equitable stance on behalf of the FTC,
and they recommend additional research by academicians regarding the issues associated with
measuring materiality.

Preston (1995) discusses the implications of the FTC’s 1994 enforcement policy statement on
advertising including discussions on the unfairness doctrine and the development of FTC policy
regarding unfairness. Preston (1995) details the decline of the FTC’s use of unfairness in
deceptive advertising decisions, and then describes an amendment to the FTC’s 1994
enforcement policy which stipulates a statutory definition of deception including rules of use.
The author suggests that such an amendment could cause unfairness to once again play a major
role in deceptive advertising litigation. Preston (1995) concludes that an increase in the use of
unfairness could increase the scope of the FTC’s regulation of deceptive advertising.

Simonson (1995) also discusses the concept of unfairness, as it relates to deceptive
advertising litigation, in response to the amendments to the FTC’s 1994 enforcement policy
statement on advertising. The evolution of the law regarding the unfairness doctrine and
deceptive advertising is reviewed, and implications for public policy makers as well as for
advertisers are offered.

An analysis by Abernethy and Franke (1998) of 66,000 U.S. advertisements indicates that,
during periods of strict FTC regulation, advertisements contain fewer objective type information
claims. The authors discuss FTC regulation of deceptive advertising with the intent of

determining the effects of such regulation on the content and policy of advertisements. The
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results of this analysis indicate that, in response to strict regulatory actions by the FTC, the

amount of advertising information available to consumers is reduced.

Assessing Deception in Advertising

With regard to the assessment of deception in advertising, three paradigms emerge from the
literature. The first paradigm is based upon the regulatory definition of deception in advertising
as proposed by the FTC. Hence the assessment, or measurement, of deception in this context is
determined by the FTC’s own reasoned analysis and expertise (Brandt and Preston 1977; Grunert
and Dedler 1985). This paradigm is criticized both for its lack of objectivity and for its lack of
scientific methodology (Grunert and Dedler 1985). The second paradigm regarding the
assessment of deception in advertising is based upon the use of extrinsic evidence, such as
consumer surveys, in FTC litigation. Hence, the assessment of deception in this context is
determined by consumers who, for example, rate advertising claims according to the claim’s
perceived potential to be deceptive. This paradigm is criticized based on the premise that a
consumer who realizes that an advertising claim has the potential to be deceptive has not been
deceived. The third paradigm regarding the assessment of deception in advertising is based on
the behavioral aspects of deception in advertising. This third paradigm includes consumer
perception, as well as consumer interactive cognitive structure, in measuring deception in
advertising (Brandt and Preston 1977; Grunert and Dedler 1985; Richards 1990).

There are six relevant articles regarding the assessment of deception in advertising (Exhibit 1,
Table C). These articles extend beyond the discussion of FTC policy and relate to the detection
or actual measurement of deception in advertising. The studies included in this category use

theoretical and empirical analyses in order to detail the assessment of deception in advertising.
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In that the measurement of deception in advertising is crucial to the theoretical tenets of this
study, the relevant concepts in each of these six articles are discussed in chronological order.

Gelhorn (1969) examines problems associated with proving deception in FTC litigation and
discusses the FTC’s capability to protect consumer interest from deception in advertising. The
author claims that procedural problems within the Commission hinder the FTC’s ability to
protect consumers, and he stresses the need for less time-consuming procedures in the litigation
of deceptive advertising cases. Gelhorn (1969) proposes that the use of consumer survey
research in FTC litigation should be expanded and that formal standards for the interpretation of
such survey data be developed. Gelhorn (1969) specifically discusses: (1) the basic issues in
false advertising cases, (2) the level of consumer intelligence and the truth of the claim, (3)
consumer understanding, (4) the hearing examiner’s discretion, (5) administration of the survey,
and (6) the interpretation of survey findings.

Gardner (1975) provides a detailed definition of deception in advertising and argues that the
interaction or effect of the advertisement on the consumer’s cognitive structure should be
included in the definition of deception in advertising. Gardner (1975) presents a conceptual
approach to defining, categorizing, and detecting deception in advertising. Gardner (1975) offers
the “normative belief technique” in order to detect deception in advertising through the
comparison of beliefs with beliefs. The technique is based on the assumption that some optimal
set of product attributes exists for each product class. Under this approach, the beliefs of two
different samples of consumers must be compared. The beliefs which describe the attributes
consumers associate with a particular product class are compared to the beliefs consumers relate
to a given brand based on perceptions received from advertising claims. If these beliefs which

are based on perceptions exceed the “normative beliefs,” then the advertising claim can be
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considered to possess the potential to deceive. Gardner (1975) notes several limitations to his
approach such as the halo effect problem, the carryover brand effect, and consumer expectations.
Gardner (1975) makes a strong argument for future research into the behavioral issues of
deceptive advertising.

Armstrong and Russ (1975) outline a procedure to assist in reducing the confusion and
controversy surrounding the issue of deception in advertising. The authors develop a standard
procedure or model that could be adopted by regulators, advertisers, and consumerists. The
authors stress that deception in advertising should be based upon consumer perceptions of an
advertising claim, as opposed to, subjective assessments by the FTC. The authors recommend
that future research focus on the development of more objective procedures for detecting
deception. Lastly, Armstrong and Russ (1975) propose that the FTC develop objectively-stated
and consistently-enforced standards regarding deception in advertising.

Harris (1977) examines comprehension and memory in regard to asserted and implied claims
in advertising. The author develops a methodology for testing consumers’ interpretations of
advertising claims. Utilizing a sample of 180 undergraduate psychology students, the author
tests his methodology in order to gain a better understanding of implied claims in advertising.
The results indicate that consumers, when listening to commercial advertising claims, often deal
with implied advertising claims as though the claims are assertions of fact. In other words,
consumer discrimination between asserted and implied claims is very limited. Harris (1977)
provides suggestions for improving consumer information processing such as distinguishing
between implied and asserted advertising claims and recommends that future research include

the identification of the types of implications that are psychologically equivalent to assertions.
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Grunert and Dedler (1985) offer an alternative to past studies by arguing that social science
methods have not been sufficiently adapted to address specific problems associated with the
detection of deception in advertising. Further, the authors suggest a “misleading components
approach” to detect certain types of misleading claims in advertisements and to avoid some
problems inherent in both case-oriented methodology and in the application of external
standards. In order for a social science approach to deceptive advertising to be effective, the
approach must concentrate on the causes of deception, rather than on individual case
determinations (case-oriented methodology). In other words, the critical element in detecting
deception in advertising is to identify “which components of an advertising message are most
likely to mislead consumers” - hence, the “misleading components approach” (p. 158). The
researchers compare the cognitive effects of a potentially misleading ad and a qualified
advertising claim in order to detect misleading components. The authors chose seven messages
deemed to possess potentially misleading components. The first four refer to message types that
are listed by either Harris (1977) or Preston (1977) and the latter three are proposed by these
authors for the first time. These seven message types are: (a) incomplete reporting of test resulls,
(b) missing qualification concerning product use, (c) missing qualification concerning product
version, (d) expansion of attribute meaning, (e) insignificant indicator, (f) insignificant
comparison, (g) metaphorical use of attributes. From the results of their study, these authors
conclude that some types of advertising claims do possess cognitive effects which may be
labeled as misleading. Thereby, a content analysis of advertising claims should be sufficient to
detect a claims’ capacity to deceive. However, the limitations of this study include the fact that

only seven message types are examined and only one example of each message type is presented
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Davis (1994) assesses the relative influence of four factors on the decision-making process of
advertising professionals in regard to advertising content and policy. The four factors analyzed
are: (a) ethics, (b) legal considerations, (c) business considerations, and (d) anticipated approval
of management/peers. The findings indicate that the legal considerations factor is the most
influential of the four factors, while the ethics factor is the least influential of the four factors for
most advertising professionals. Also, the author’s findings suggest that the characteristics of age
and length of professional experience are related to the relative influence of the four factors on
decision-making regarding advertising policy and content. Based on these findings, Davis
(1994) identifies elements for increasing ethical considerations in professional decision-making
in order to reduce the incidence of deception in gdvertising. Lastly, Davis (1994) recommends
that the FTC issue detailed, formal standards for identifying deception in advertising in order to

reduce ambiguity and the incidence of deception in advertising.

Consumer Behavior and Deceptive Advertising

To date, five relevant articles examine consumer behavior and deceptive advertising (Exhibit
1, Table D). One of the three paradigms in the literature related to the assessment of deception in
advertising is based on the behavioral aspects of deceptive advertising. Each of the five articles
in this category relies on such behavioral aspects as the interaction of consumer perception and
cognitive structure in measuring deception in advertising.

Cohen (1969) recommends that the FTC consider the behavioral characteristics of the
consumer (i.e. consumer perception), as opposed to economic standards, in the application of
regulatory statutes since “behavioral man” is less perfect than “economic man.” According to

Cohen (1969), while the FTC devotes attention to the concept of full disclosure, little mention is
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given to the issue of whether the “selective consumer” is actually aware of or notices the
disclosures. Furthermore, research reveals that an individual’s adherence to recommended
behavior is inversely related to intense fear appeal (i.e. provided by disclosures). That is, since
consumers react to information not solely based on their intelligence but also based on their
attitudes, habits, traits, and feelings; they often reject or react in the opposite direction of
recommendations made by disclosure. Thereby, Cohen (1969) suggests that the FTC reinforce
disclosure information through authoritative sources (i.e. FTC monthly reports), since valid
communication from non-authoritative sources is apt to be disbelieved by consumers.

Olson and Dover (1978) conduct one of the first empirical studies related to the presence
of deception in advertising and its impact on consumer behavior. The authors blame the
literature’s failure to adequately define deception in advertising for impeding past empirical
analysis. Olson and Dover (1978) present an operationalized behavioral definition of deceptive
advertising and empirically demonstrate their definition in order to measure the effects of the
deception on such cognitive elements as brand beliefs, attitude, and purchase intention. An
experimental examination utilizing three ad-like communications for an unfamiliar brand, each
containing the same deceptive claim concerning a product attribute, is conducted. The results of
their study are generalizable to the study of deception in actual ads. In their study, the authors
measure several cognitive aspects including: beliefs about the product, the evaluative measure of
each belief level, attitude toward the product, and behavioral intentions to purchase the product.
The results reveal that deception in advertising can be identified utilizing Olson and Dover’s
(1978) “theoretically-based, information-processing” definition, and also, that “belief strength”
(product beliefs about the claim) seems to be the “most sensitive measure” of the impact of the

deceptive claim. The authors find that, while beliefs between the control group and the
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experimental group varied widely prior to tasting the product (coffee), the differences diminished
greatly after product trial. Thereby, suggesting that deceptive advertising does effect consumer
purchase inclinations. While certain aspects of their study limit its generalizability (i.e. women-
only sample, one product tested, unfamiliar brand), theirs is the first study to extend beyond
conceptualization and case-oriented methodologies in an attempt to empirically determine the
impact of deceptive advertising claims on consumer behavior.

Gaeth and Heath (1987) evaluate the impact of deception in advertising on two groups of
adult consumers. The authors examine the cognitive processes of older and younger adults and
the interaction of these cognitive processes with the content of advertisements to assess certain
aspects of deception in advertising. Three experiments are employed to evaluate: (a) the
susceptibility to deception in advertising; (b) the ability of consumers to discriminate between
non-deceptive and deceptive advertising claims; and (c) the responsiveness of individuals to
training with regards to this topic. The results indicate that in cases where the advertisement is
available during assessment, younger adults are less susceptible to deception. The authors find
no significant differences mn susceptibility between younger and older adults in cases from
memory (e.g., where the advertisement is no longer available during assessment). The results
indicate that training reduces susceptibility in both younger and older adults. The authors
discuss their findings in terms detailing the differences in the cognitive processes (behavioral
aspects) of younger and older adults.

Preston and Richards (1993) examine the role of consumer belief in FTC deceptive
advertising litigation. The authors discuss the implications associated with the FTC’s failure to
use a consumer belief test in bringing litigation against advertisers. Preston and Richards (1993)

explain how findings of consumer belief might be accomplished. The authors contend that, in
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many deceptive advertising cases consumers do not actually believe the deceptive claim, and
hence, neither consumers nor competitors are harmed by such claims. In order to prevent
questionable FTC rulings, Preston and Richards (1993) conclude that the FTC should include
consumer belief as one of the elements of deception in its regulation of deceptive advertising.
Therefore, advertising claims that are actually harmful to consumers and competitors, rather than
deceptive, will be prohibited.

Johar (1995) analyzes the interaction of consumer involvement, deception, and implied
advertising claims to determine deception in advertising. The author identifies potential
moderating factors via a detailed analysis of the connection between the processing demands of
an advertising claim for non-deception and consumer processing strategy. Johar (1995) finds
that the determination of deception is dependent upon the processing demands or the level of

consumer involvement of the specific advertising claim.

Consequences of Deceptive Advertising

Three relevant articles detail the consequences of deceptive advertising (Exhibit 1, Table E).
These three articles discuss specific consequences of deceptive advertising, such as the legal /
FTC-related ramifications and the economic consequences to advertisers. In that the concepts
included in these articles contribute to the theoretical development of this study, these articles are
presented in chronological order.

Dillon (1973) details the reasons why deceptive advertisements are not economically
advantageous to national advertisers, and he discusses the importance of determining deception
through consumer analyses. The author reiterates the premise that, for virtually all national

advertisers, the cost of advertising is prohibitive for purposes of a one-time sale. That is, the
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costs of advertising for national advertisers must be amortizable over initial as well as repeat
purchases, and therefore, deceptive advertising is only economically beneficial for the “hit and
run” business. Dillon (1973) suggests the use of well-designed consumer research in order to
determine the most important aspects of deceptive advertising from the consumer viewpoint, as
opposed to, the theorization of academics, regulators and consumerists. The author concludes
that such a basis would allow the FTC to focus its limited resources on the areas of deceptive
advertising which are most troublesome to the consumer.

In their conceptual analysis, Shimp and Preston (1981) recommend that advertisers utilize
“evaluative” advertising techniques since: (1) such advertising techniques may aid in convincing
consumers that a brand is unique or superior to its competition, and (2) due to the abstract nature
of such claims, the FTC is less likely to challenge evaluative advertising claims. Evaluative
advertising techniques refer to advertising claims that describe the intangible product attributes
or benefits. While factual claims sometimes lack a certain ability to sell, evaluative claims, on
the other hand, possess a certain inherent ability to persuade (Shimp and Preston 1981).
Basically, factual claims lack the ability to sell for two reasons: first, true and/or non-deceptive
factual claims often fail to differentiate the advertiser’s brand from competition especially in a
saturated market; and secondly, factual claims which differentiate the advertiser’s brand are
often construed as deceptive and subject to regulatory (FTC) review (Shimp & Preston 1981).
The authors recommend an effective, but not deceptive model of evaluative advertising, and for
reasons, such as persuasive ability and safe harbor from regulation, they contend that evaluative
advertising techniques represent a relatively “risk-free” advertising strategy.

Attas (1999) discusses the moral aspects of the legal definition of deception in advertising.

The author focuses on the consequences deceptive advertising has on society as a whole in order
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to explain the moral fault involved in deceptive advertising. Attas (1999) places responsibility
on the consumer, as opposed to the advertiser, in determining the difference between misleading
claims and miscomprehension in advertising. The author examines, and then rejects, several
potential moral reasons for condemning deceptive advertising, including: harm to consumers,
harm to competitors, and loss of consumer autonomy. The consequences of deceptive
advertising on society as a whole should be the basis for determining the difference between

misleading claims and consumer miscomprehension in deceptive advertising (Attas 1999).

Corrective Advertising

In the literature, only two relevant articles examine corrective advertising (Exhibit 1, Table
F). Corrective advertising refers to the qualifying statements made in an advertisement, required
by the FTC, which discloses that the advertiser has been found guilty of deceptive advertising in
previous ads. The FTC implemented the strategy of requiring corrective advertising in 1970, as
a result of a 1969 proposal from a group of law students. Both articles in this category study the
effectiveness of corrective advertising.

Hunt (1973) discusses the effects of the FTC’s corrective advertising remedy by analyzing the
Chevron (Standard Oil Company of California) case. The author verifies the use of inoculation
theory finding that corrective advertising reduces positive attitudes toward the advertiser.
Inoculation theory in advertising involves the concept that resistance to persuasion resembles
resistance to disease. That is, consumers presented with weakened counterarguments will have
greater resistance to later messages than those consumers exposed to supportive information.

Lastly, Dyer and Kuehl (1974) analyze the effectiveness of corrective advertising by

examining message source and strength effects of corrective advertisements. The authors found
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that certain types of corrective advertising messages may harm the image of the advertiser. The
authors conclude that the behavioral and cognitive aspects of consumer attitude are affected by
certain types of corrective advertising messages resulting in a reduction in the perceived

trustworthiness of the advertiser.

CONTRIBUTIONS TO THE LITERATURE

A review of the marketing literature reveals that research regarding deceptive advertising has
been narrowly focused. That is, studies in this area have included only one or two dimensions
involving deceptive advertising (Figure 2). For example, Wilkes and Wilcox (1974) and Cohen
(1980) analyze FTC decisions to provide information on the issue of substantiation. Preston
(1977) and Rotfeld and Preston (1981) research implied claims, but only those contained in FTC
cases involving puffery. Cohen (1974), Preston (1995), and Simonson (1995) examine the
FTC’s unfairness doctrine while Richards and Preston (1992) and Stewart (1995) research the
issue of materiality. Brandt and Preston (1977) and Owen and Plyler (1991) study evidence of
deception, but neither of these studies include multiple dimensions. This dissertation, as opposed
to previous studies, includes multiple dimensions derived through a comprehensive analysis of
FTC decisions from 1990 through 1998. This study researches multiple dimensions regarding:
(1) evidence of deception; (2) implied advertising claims; and (3) regulatory predictability.
Furthermore, multiple issues are included in each of these three dimensions. The first
dimension, for example, contains four subcategories classifying the types of evidence.

The only comprehensive case analysis (Brandt and Preston 1977) in the marketing literature
analyzes FTC decisions from 1914 to 1973. That is, no comprehensive case research detailing

recent FTC decisions exists in the marketing literature. Therefore, this research addresses the
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apparent gap in the literature by analyzing multiple dimensions and by examining the more

recent FTC decisions rendered from 1990 through 1998.

Figure 2 provides a list of the

contributions included in the relevant literature, and Exhibit 1 classifies the literature into six

categories.
Figure 2
Contributions to the Literature
Year | Author(s) Publication Contribution
1964 | Millstein Columbia Law Review FTC’s role in advertising, definitions
1969 | Gelhorn Kansas Law Review Consumer protection by the FTC
Cohen Journal of Marketing FTC policy and consumer protection
1973 | Dillon Journal of Advertising Research Deceptive ads are not advantageous
Hunt Journal of Advertising Research Effects of Corrective advertising
1974 | Cohen Journal of Marketing Unfairness doctrine; case study
Wilkes & Wilcox Journal of Marketing Substantiation; case study
Dyer & Kuehl Journal of Advertising Corrective advertising
1975 | Gardner "Journal of Marketing Measuring deception
Armstrung & Russ MSU Business Topics Detecting Deception
1977 | Brandt & Preston Journal of Marketing Use of evidence to determine deception; case study
Preston Journal of Business Research Implied claims including puffery; case study
Harris Journal of Applied Psychology Consumer interpretation of implied claims
1978 | Olson & Dover Journal of Marketing Research Cognitive effects of deceptive advertising
1980 | Cohen Journal of Marketing Substantiation; case study
1981 | Rotfeld & Preston Journal of Advertising Research Puffery / behavioral evidence; case study
Shimp & Preston Journal of Marketing Evaluative Advertising
1985 | Grunert & Dedler Journal of Public Policy & Mktg. Detecting misleading advertising
1986 | Ford & Calfee Journal of Marketing FTC Policy statements
1987 | Gaeth & Heath Journal of Consumer Research Cognitive Processing and misleading advertising
1990 | Hyman International Journal of FTC policies and definitions
Advertising
1991 | Owen & Plyler Journal of Public Policy & Mktg. Empirical evidence; case study
1992 | Preston Journal of Public Policy & Mhtg. Erroneous evidence; case study
Richards & Preston Journal of Public Policy & Mhktg. Materiality
1993 | Preston & Richards American Business Law Consumer belief in FTC cases
1994 | Davis Journal of Consumer Affairs Detecting deceptive advertising
1995 | Jacoby & Szybillo Journal of Public Policy & Mkig. Consumer research in the FTC v. Kraft case
Stewart Journal of Public Policy & Mkig. Deception, materiality, & survey research: Kraft case:
Sudman Journal of Public Policy & Mkig. Comments on Articles: by Jacoby & Szybillo and by Stewart
(Kraft case).
Andrews & Maronick | Journal of Public Policy & Mkg. Stouffer Foods case; Use of extrinsic evidence offered by the
FTC.
Preston Journal of Public Policy & Mktg. | Unfairness doctrine
Johar Journal of Marketing Research Consumer involvement, deception, and implied claims
Simonson Journal of Public Policy & Mkig. Unfairness doctrine
1998 | Abernethy & Franke Journal of Public Policy & Mktg. Regulation and objective advertising claims
1999 | Attas Journal of Business Ethics Wrongness of deceptive advertising
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HYPOTHETHESES DEVELOPMENT

The purpose of this study is to gain insight into the regulatory predictability of deception in
advertising by conducting a comprehensive analysis of the legal parameters involved in FTC
decisions, including the FTC’s methodology for interpreting implied advertising claims.
Therefore, a primary goal of this study is to gain a clearer understanding of how to identify and
interpret deception in advertising. The goals of this study are to seck answers to the following
research questions:

(1) What types of evidence does the Commission use to prove deception in FTC

decisions rendered;

(2) What types of evidence do respondents (advertisers) offer as defense against FTC

allegations;

(3) What types of methodology does the FTC use most often in the interpretation of

implied advertising claims;

(4) Is there a relationship between the type of implied claim identified and the type of
FTC order rendered;

(5) Is there a relationship between the type of advertising media involved and the type of
FTC order cited; and

(6) Is there a relationship between the type of industry involved and the type of FTC

order rendered?

There are four objectives of this study. The first objective, which is to identify the legal
parameters of deception in advertising by examining the frequency and the types of evidence of
deception, is addressed by the first two research questions. The second objective, which is to

identify the FTC’s methods of ad interpretation for implied advertising claims, is detailed by the
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third research question. The third objective, which is to determine regulatory predictability
regarding deception in advertising based on factors inherent in each case, is addressed by
research questions four, five, and six. The fourth objective is to develop an empirically-
supported model to assist marketing managers in: (1) identifying potentially deceptive
advertising claims, (2) preventing deception in advertising claims, and (3) defending against FTC
litigation. This objective is advanced by compiling and interpreting the results derived from
testing the nineteen proposed hypotheses developed below.

Given that the FTC has failed to define and articulate detailed, objective guidelines regarding
the Commission’s methods of advertising claim interpretation, a comprehensive analysis of
decisions rendered is the best method available to attain an improved understanding of the legal
parameters and regulatory predictability of deception. The proposed hypotheses, which have
been developed to answer the six research questions listed above, are divided into three
categories: (1) evidence of deception; (2) implied advertising claims; and (3) regulatory

predictability.
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